fair telecoms campaign

briefing

Debate on alternative proposals relating to Cold Calling by
Claims Management Companies
The Commons Committee on the Financial Guidance and Claims Bill (Lords) met on Tuesday 6
February 2017, in its Third Sitting to discuss tabled amendments to the Bill – see Hansard.

Background
During the earlier passage of the Bill in the Lords, the government gave an undertaking, which led
to an amendment proposing the prohibition of cold calling by, and on behalf of, Claims
Management Companies.
Amendment 42 at Report Stage was moved by Lord Sharkey and discussed – see Hansard.
Baroness Buscombe (Under-Secretary of State, DWP) said, at Column 1342, “the Government
intend to bring forward an amendment in the other place to meet the concerns of this House”.
Lord Sharkey responded, “My Lords, I thank all noble Lords who have spoken in this brief debate,
but especially the Minister for what she has just said to the House. There is only one possible
response to what she said, which is to say thank you and to withdraw the amendment.”.
We reacted to this exchange with a briefing – Do you trust the government to ban cold calling?.

Banning cold calling by Claims Management Companies
The terms of the Lords amendment were submitted (unchanged) in New Clause 9.
The purpose is to compel the Financial Conduct Authority to use its existing powers of regulation
to prohibit CMC’s from engaging in electronic cold calling activity and from using data so obtained
by third parties to pursue cases.
Such regulation is equivalent to the existing FCA ban on cold calling by mortgage providers and the
current prohibition on CMC’s cold calling in person.
At Column 103 John Glen (Economic Secretary to the Treasury) asserts “Unfortunately, it [New
Clause 9] would give the FCA a duty it cannot enforce under its current regime”.
This assertion must raise the disturbing question about whether the existing powers held by the
FCA, and those conferred by the terms of the Bill, are adequate for it to fulfil the duties it holds
and those added by the terms of the Bill. Earlier government amendments (3 and 4), debated and
passed in the same session, specifically ensure that the FCA powers over marketing activity are
extended to cover Claims Management at the time when it assumes this responsibility.
We believe that the government needs to explain why these powers are not sufficient for the FCA
to effectively regulate the marketing activities of CMC’s, such as cold calling.
? Is the prohibition on cold calling by mortgage providers a bluff?
? Will the prohibition of doorstep marketing by CMC’s not be enforced?
Perhaps the most telling contribution to the debate on New Clause 9, the merits of which we have
expounded elsewhere, came in a question from Craig Tracey – “Does the hon. Gentleman agree
that that approach would divert resources away from what it [the FCA] should be doing—
ensuring that the right business models are in place”. This is the point of our argument.
Direct regulators ensure compliance with appropriate business models, e.g. those without cold
calling. The FCA must be responsible for a ban, the existing ICO regime is seen to be ineffective.
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A further ineffective tweak to the ICO regime
The government proposal (New Clause 6, now Clause 34 of the Bill) continues a lengthy series of
ineffective tweaks to the terms of the Privacy and Electronic Communications Regulations and
the powers of the Information Commissioner’s Office to impose penalties.
These have included a requirement for wrongdoers to identify themselves - so as to facilitate their
ready detection, an unnecessary adjustment to a misunderstood provision relating to the impact
of a specific breach and increasing the maximum penalty - so that appropriate penalties (which
cannot have a significant effect on the business) may be applied to larger organisations.
There is no evidence that these measures have had any impact whatsoever on the scale of
unsolicited direct marketing by telephone, which mostly results in Nuisance Calls.
(We have briefed at length on each of these silly moves – see below.)
Attended voice telephone calls for the purpose of direct marketing are deemed to have been
made with consent unless the number is registered with the TPS. This is how the UK government
chose to interpret an EU Directive when creating the PECR in 2003.
The purpose of this government measure is to cause all unsolicited direct marketing calls about
Claims Management Services to be treated by the Office of the Information Commissioner (ICO)
as if they had been made to numbers registered with the Telephone Preference Service.
The measure simply removes the assumption of consent in respect of calls about Claims
Management. That remains in respect of all other attended calls made to numbers not on the TPS
Register. Cases where explicit consent was already required are unchanged by this measure.
It is important to understand that, under the terms of the PECR, the following means of direct
marketing contact are already prohibited, unless specific consent has been given:





Automated calls (PECR #19)
Fax (PECR #20)
Email or SMS text message (PECR #22/23)
Attended calls to numbers on the TPS register (PECR #21)

It is also important to note that the ICO cannot act in respect of calls made by companies outside
the UK, even if they sell leads to CMC’s. Obviously, the ICO has no power over how CMC’s obtain
their leads, so this measure does not affect leads obtained by cold calling from overseas.
This ineffective tweak would have no bearing whatsoever on any of the above.
The revision to the PECR will only impact those who have some base in UK, make attended calls
and currently check the TPS register to ensure compliance with regulations.
It will only benefit those who do not wish to receive unsolicited direct marketing calls about Claims
Management, but have not added their number to the TPS register.
Those awaiting other government ‘bans’ on cold calling should note this approach.
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The outcome of the debate
The government held a 8-7 majority on the Committee, due to having amending Standing Order
83 back in September 2017, for Committees to reflect a majority not held in the House.
This majority was used to ensure that New Clause 6 (the “ineffective tweak”) was added to the Bill
- it is now Clause 34 - and New Clause 9 (the “Ban”) was rejected – see Hansard.

‘Consent’ to ‘unsolicited’ direct marketing contact
We recognise the important place held by the issue of ‘consent’ in relation to use of personal data.
It is, quite rightly, firmly embedded in privacy legislation and the culture of the ICO.
When it comes to direct marketing by telephone however, the issue of ‘solicitation’ must play the
more significant role. The circumstances under which one may knowingly give explicit consent to
receipt of a telephone call for the purpose of direct marketing, without actually soliciting such a
call, are unusual and unworthy of being at the centre of an essentially prohibitive regulation. One
must consider the degree of potential nuisance caused by any unwanted telephone call.
We firmly believe that the only justification for such contact is that it was ‘solicited’.

Our views on the way forward
The fair telecoms campaign believes that this action by the government cannot possibly be
seen as an appropriate fulfilment of the undertaking given in the Lords.
The government has offered no evidence to suggest that the only calls which need to be banned
are attended calls made to those who have not registered with the TPS. Its action nonetheless only
affects such calls, and only those related to Claims Management.
Figures published by the ICO for 2017 indicate the numbers of registered complaints about Claims
Management calls to be as follows: Live: 18,865 Automated: 10,814 Text messages: 1,400.
All of these cases are unaffected by the change which has been made. The tweak would simply
enable additional valid complaints to be made.
In common with many other recent instances, we have to see this as yet another meaningless and
ineffective gesture.
We have to believe that the FCA will indeed be able to regulate the marketing activities of CMC’s
when it takes on this responsibility. It may be that the terms of the tabled amendment to compel a
ban by the FCA, perhaps those covering implementation, need to be revised.
We also believe that the desire to see effective measures taken to prohibit cold calling by and on
behalf of CMC’s is not restricted to those MPs who sit on the opposition benches.
Obviously, and quite properly, the ICO is keen to create the impression of being a strong and
effective enforcer of regulations against nuisance calls. Equally, the FCA may be reluctant to take
on additional duties. We see it as the duty of our parliament to see the reality of the
situation and ensure that both of these bodies are duly ambitious in the execution of
their proper role, no more (in the one case) and no less (in the other).
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Action in the Commons at Report Stage
We strongly retain a desire to persuade the government to cease making ineffective tweaks to the
terms of the PECR and the powers of the ICO as the only steps made to address the problem of
Nuisance Calls. We firmly believe that where a better empowered direct regulator is in place it
must be persuaded, or compelled where necessary and convenient, to use its powers and fulfil its
duty by prohibiting cold calling to the extent that is appropriate.
There may be merit in causing the ICO to have to disregard the assumption of consent to attended
voice telephone calls in a long list of specific cases – Claims Management is but one of very many
strong candidates for such a provision. This does however not address the issue that the
overwhelming majority of Nuisance Calls are made in cases where consent is required by law, but
the call was unwanted and understood to have been made without consent.
To seriously suggest that such a minor tweak to the PECR represents a ‘ban’ is laughable. In
addressing direct marketing telephone calls to individuals, where any telephone call is an
unplanned interruption to their life, unlike other forms of direct marketing, the test of validity
must centre on the issue of ‘solicitation’ not consent. For this vital reason, amongst others, a ban
must be imposed by the direct regulator (in this case the FCA) not the ICO, with its consent-based
regime.
We therefore call upon the government to respect the undertaking given in the Lords, and the
likely will of that House, and replace Clause 34 with a suitably adjusted drafting of the terms of the
amendment compelling the FCA to apply a prohibition on cold calling by, and to the benefit of,
CMC’s. If it wishes to retain the existing terms of Clause 34, to no meaningful effect whatsoever especially noting that the PECR will shortly be superseded by the new EU regulation, then so be it.
If the government is not minded to take this sensible course, we, in common with a large and
growing group of other organisations, will be urging cross party support for an amendment at
Report Stage to this effect. We wish to see this Bill returned to the Lords in a form that will be
found acceptable. The time and energy of members of both houses is heavily committed to other
matters at present; we do not need ping-pong over such a relatively trivial matter.
Whilst Clause 4 of the Bill has received little attention in the Commons, it rests on a false
assumption. The power to prohibit cold calling by providers of financial services rests with the
FCA. No new statutory provision is needed – unless it is another meaningless tweak to the PECR!
It has been rightly argued that the case for the prohibition of cold calling in relation to many, or
perhaps all, aspects of Financial Services has already been clearly made. One example is that of
Pensions, meaning any investment of pension savings - not necessarily another pension product.
An unhappy aspect of the terms of Clause 4, although the purpose of the amendment which led to
it was entirely positive, is that it not only gives no encouragement to the FCA to act, it also delays
the point of action to at least a year after the SFGB begins work, and then for as long as it takes for
the Secretary of State to act and then for whoever is the subject of the order to respond.
We therefore strongly urge the government, and all members, to consider the need
to amend Clause 4 of the Bill, in the light of what is to be done with Clause 34.
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Other briefings
There follows a list, with links, to other briefings on topics as referred to above. Other relevant
materials may be found in our index of documents - http://www.fairtelecoms.org.uk/docs.
We will continue to issue briefings and media releases as appropriate. Notification is available by
following our twitter account - @fairtelecoms – or receiving daily email updates – via Feedburner.
Please contact me with specific requests for information and comment.

Previous ineffective tweaks to the PECR
 Response to a consultation on a misunderstood change to the PECR
 Clarification of points raised in media coverage of the change to statutory regulations covering
nuisance calls
 Tweak to failed regulations to come into effect on Monday
 Good and Bad action on nuisance calls
 Another silly meaningless "Ban Cold Calling" proposal from the government

Briefings during the progress of this Bill through the House of Lords
 Urging support for amendments to the Financial Guidance and Claims Bill to stop Nuisance
Calls
 Further briefing on action to prohibit Claims Management (and other financial services) cold
calling

… and thereafter
 Prohibiting Telephone Cold Calling in the Financial Services sector
 Response to FCA Consultation – ‘Our Future Approach to Consumers’

Briefings during the passage of the Bill through the House of Commons
 The Financial Guidance and Claims Bill - MP briefing
 Banning Cold Calling through the terms of the Financial Guidance and Claims Bill
 Better to stop nuisance calls being made now and in future, than only punish for those made 2
years ago – elementary?
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